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          RESPONDENT'S BRIEF 
 
     
      Issue 
Should Avila’s appeal be dismissed because he waived his rights to appeal his 
sentence and to file a Rule 35 motion?  
 
 
Avila’s Appeal Should Be Dismissed Because He Waived The Rights To Appeal His 
Sentence And To File A Rule 35 Motion 
 
 Pursuant to a binding Rule 11 plea agreement, Avila pled guilty to possession of 
methamphetamine, the state dismissed “the companion misdemeanor charge,” and the 
parties stipulated to a unified sentence of seven years, with three years fixed, 
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suspended with probation.  (R., pp.16-17, 27-35.)  As part of the plea agreement, Avila 
waived both his right to appeal his sentence and his right to file a Rule 35 motion for a 
reduction of sentence.  (R., pp.32-33, 39.)  Consistent with the plea agreement, the 
district court imposed a unified sentence of seven years, with three years fixed, 
suspended the sentence, and placed Avila on supervised probation.  (R., pp.50-53.)  
Avila subsequently violated his probation and the district court revoked probation, 
ordered the underlying sentence executed, and retained jurisdiction.  (R., pp.107-09.)  
Following the period of retained jurisdiction, on August 3, 2015, the district court entered 
an order relinquishing jurisdiction.  (R., pp.110-11.)  On November 19, 2015, Avila filed 
a Rule 35 motion for a reduction of sentence, which the district court denied, concluding 
that it lacked jurisdiction to consider the motion because it was filed more than 14 days 
after the entry of the order relinquishing jurisdiction.  (R., pp.112-16, 129-31.)  Avila filed 
a notice of appeal timely only from the district court’s order denying his Rule 35 motion.  
(R., pp.132-35.)   
Avila asserts that the district court erred by denying his Rule 35 motion for a 
reduction of sentence as untimely because the motion was filed within 120 days after 
the court relinquished jurisdiction.  (Appellant’s brief, pp.4-5.)  The state acknowledges 
that Avila’s Rule 35 motion was timely filed; however, Avila’s appeal should be 
dismissed because he specifically waived his rights to appeal his sentence and to file a 
Rule 35 motion when he entered into the plea agreement.   
The waiver of the right to appeal as a component of a plea agreement is valid 
and will be enforced if it was made voluntarily, knowingly and intelligently.  State v. 
Murphy, 125 Idaho 456, 872 P.2d 719 (1994).  The waiver of the right to appeal a 
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sentence incorporates the right to appeal from the denial of Rule 35.  See State v. 
Rodriguez, 142 Idaho 786, 787, 133 P.3d 1251, 1252 (Ct. App. 2006); State v. Taylor, 
157 Idaho 369, 372-73, 336 P.3d 302, 305-06 (Ct. App. 2014) (Defendant waived his 
right to appeal the denial of his motion for reduction in sentence, where defendant’s 
plea agreement stated that he waived his right to file a motion for reduction of sentence 
and his right to appeal issues involving sentencing in the case).    
Pursuant to the binding Rule 11 plea agreement, signed by Avila, “Defendant, by 
entering plea to these charges, waives or gives up his right to file an appeal of the 
sentence.  …  Defendant further understands that since this is a sentence he is 
agreeing to and binding on the court, that he waives his right to request relief in the form 
of leniency under Idaho Criminal Rule 35.”  (R., pp.32-34.)  At the guilty plea hearing, 
the district court reviewed the Rule 11 plea agreement, advised Avila of his rights, and 
found that Avila had entered his plea knowingly, voluntarily and intelligently, and Avila 
has not challenged that determination on appeal.  (R., pp.27-30.)  Because Avila 
specifically waived his rights both to appeal his sentence and to file a Rule 35 motion, 






 The state respectfully requests this Court to dismiss Avila’s appeal because he 
waived his rights to appeal his sentence and to file a Rule 35 motion. 
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